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STAHL, Senior Circuit Judge. In this appeal we review

the grant of a protective order in favor of defendant-appellee
Julio Cesar Lopez-Gerena in his official capacity as mayor of
t he municipality of Hunacao, Puerto Rico. Plaintiffs-appellants
Nilda M Sal dana- Sanchez et al. (the *“plaintiffs”) sought
di scovery fromLopez-Gerena in order to bolster their claimthat
Humacao was obliged to satisfy a judgnent for punitive damages
awarded them in a § 1983 action against Lopez-Gerena's
predecessor, defendant-appellee Ranon Vega-Sosa, and others

Lopez- Gerena obtai ned the protective order on the ground that no
purpose could be served by the proposed discovery because
Humacao enjoyed immunity from punitive danmages liability. The
plaintiffs appealed. W vacate and renand.

l.

In the general election of 1988, Ranpbn Vega- Sosa was
el ected mayor of Humacao, Puerto Rico, after defeating the
i ncunmbent nmayor, Juan M Higgins, in a primary challenge
During Vega-Sosa's first year in office, he dism ssed a nunber
of rmunicipal enployees hired by the former admnistration,
ostensibly as part of an effort to cut costs. Those terni nated
i ncluded many who had been political supporters of the defeated

i ncunbent .



In 1990, in the United States District Court for the
District of Puerto Rico, seventeen of the term nated enpl oyees
commenced a civil rights action under 42 U.S.C. § 1983 agai nst
Vega- Sosa, his personnel director, Raul Ferrer (collectively,
with Lopez-CGerena, the “defendants”), and others.!? Their
conpl aint all eged that they had been term nat ed because of their
earlier support for Higgins and that the term nations viol ated
their rights under the First, Fifth and Fourteenth Amendnents.
The plaintiffs sought reinstatenent, back pay, front pay,
conpensatory and punitive damages, and attorneys' fees.

The suit naned Vega-Sosa and Ferrer as defendants in
both their personal and official capacities. Soon after the
suit was filed, Vega-Sosa invoked the protection of P.R Laws
Ann. tit. 32, 88 3085-3092 (commonly known as “Law 9"), a
statute providing defense and indemification benefits to
certain categories of public officials -- including myors and

ex-mayors -- when they are sued in their personal capacities.?

The conpl ai nt named four individuals as defendants: Vega-
Sosa, his wife, Margarita Gonzal ez-Vazquez, Ferrer, and Ferrer's
wife, identified only as “Ms. Ferrer.” W find nothing in the
record to suggest that Ms. Ferrer or Ms. Gonzal ez-Vazquez were
involved in the actions that are the subject of this suit and it
appears that both were later dism ssed fromthe case.

’2Law 9 provides, in pertinent part, that a mayor or ex-mayor
sued for damages in a personal capacity may, “when the cause of
action is based on alleged violations of the plaintiff's civil
rights due to acts or om ssions commtted in good faith, in the
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Vega- Sosa' s request for a defense was granted by the Puerto Rico
Departnment of Justice in June 1990, and he was thereafter
defended, in his personal capacity, by the Departnment of
Justi ce. It is not clear fromthe record whether Vega-Sosa's
defense in the official-capacity suit, which we treat, as a

matter of law, as a suit against Humacao itself, e.qg., Andino-

Pastrana v. Minicipio Des San Juan, 215 F.3d 179, 180 (1st Cir.

2000), was handl ed by the same or different counsel.

A. Proceedi ngs Before the District Court

The case was tried before a jury in October 1996
After an eighteen-day trial, the jury returned a verdict for the
plaintiffs, awarding them a total of $679,804 in conpensatory
damages and $326,616 in punitive damages.® The district court
subsequently ruled that the plaintiffs were entitled to

rei nstatement and granted plaintiffs' request for attorneys'

course of [the mayor's or ex-mayor's] enploynment and within the

scope of his enmploynent,” seek representation from the
Commonweal th of Puerto Rico, as well as indemification for “any
judgnment that may be entered against his person.” P.R Laws

Ann. tit. 32, § 3090.

SAfter judgnment issued on the jury verdict, the defendants
renewed an earlier notion for judgnent as a matter of | aw,
joining with it motions for a new trial and/or remttitur
Al t hough t he defendants chal | enged t he punitive damages award on
sufficiency grounds, they made no argunment regarding imunity
from punitive damges. The defendants' notions were deni ed.
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fees, but denied their request for back pay* and declined to rule
on the request for front pay until it was determ ned whet her all
the plaintiffs actually wished to be reinstated and whether
their reinstatenent was practicable.

Nothing in either the jury verdict or the district
court judgnment distinguished between the suits against the
defendants in their personal and official capacities. Such a
distinction, had it been made, woul d have been significant in
determining the extent of Hunacao's responsibility for the
j udgnment . Because the nmunicipality is the real party in
interest in an official capacity suit, a judgnent against the
defendants in their official capacities would run against

Humacao directly. E.qg., Andino-Pastrana, 215 F.3d at 180. By

contrast, a judgnent against the defendants solely in their
personal capacities would make Humacao liable only indirectly,?®

t hrough the workings of the Law 9 i ndemnification provisions.?®

“Back pay was deni ed because the district court considered
back pay to have been included in the award of conpensatory
damages made by the jury. The district court's denial of back
pay was affirmed by this court in Saldana Sanchez v. Vega Sosa,
175 F.3d 35, 37 (1st Cir. 1999).

SThe personal capacity judgnments against Vega-Sosa and
Ferrer would presumably al so have made themindividually |iable
for the damages awarded; however, it is undisputed that both nen
are judgnent - proof.

Law 9 provides that judgments agai nst mayors and ex-nmayors
covered by its provisions will be defrayed by the relevant
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For nearly two years after the judgnent issued, the
plaintiffs and defendants negotiated over its requirenents,
i ncluding the ampunt of fees and interest to be paid and the
terms of plaintiffs' reinstatenent. Eventually Humacao and its
new nmayor, Lopez-CGerena’, reached an agreenent wth the
plaintiffs regarding the conpensatory damages and attorneys’
fees that would be paid and the nmechanism by which the
plaintiffs would be reinstated. The agreed-upon damages anounts
wer e subsequently paid to the plaintiffs and the reinstatenents
took place. The municipality refused, however, to pay the
punitive damages portion of the award, arguing that the Suprene

Court's decision in City of Newport v. Fact Concerts., Inc., 453

U.S. 247 (1981), rendered Humacao innmune from liability for
puni tive damges awarded in a
§ 1983 action.

Humacao's refusal to pay the punitive damages award

precipitated an additional two years of district court

muni ci pality. P.R. Laws Ann. tit. 32, 8§ 3092. In the event
that a nunicipality lacks to the funds to pay a judgnent, the
Commonweal th will do so, but the nunicipality nmust rei mburse the
Commonweal th for any ampbunts so paid. 1d.

"\hen Lopez- Gerena became mayor, he replaced Vega- Sosa as
titul ar defendant in the official capacity suit pursuant to Fed.
R Civ. P. 25(d)(1), while Vega-Sosa renmained in the case in his
personal capacity. Vega-Sosa continues to be represented by the
Puerto Rico Departnment of Justice. Lopez-Gerena is represented
by ot her counsel.
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proceedi ngs. This phase of the case began in July 1998, when
the district court issued an order directing the plaintiffs,
within sixty days, either to submt briefs establishing
Humacao's obligation to pay the punitive damages judgnent or to
acknowl edge that no such liability existed.® The plaintiffs
failed to neet the deadline. I nstead, more than two nonths
after the deadl i ne passed, the plaintiffs noved for an extension
of time, a request which was denied in January 1999.

G ven the framework established by the court, this
deni al m ght have concluded the matter, but it did not. I n
February 1999, the plaintiffs noticed a deposition of Vega-
Sosa's attorney in connection with the punitive damages issue.
The defendants sought, and were granted, a protective order
preventing the discovery. Nothing in the order made clear
whet her the court considered the plaintiffs' punitive danages

judgment still viable as a general matter.® The status of the

8The record does not indicate why Humacao was allowed to

raise this issue so long after the judgnent becanme final. Nor
does the record indicate why the district court assigned the
burden on this issue to plaintiffs -- a sonmewhat surprising

deci sion, given that the burden for establishing affirmative
def enses, such as immunity, generally lies on the defendant.

Vega- Sosa argued for the protective order solely on the
ground that the proposed deponent was Vega- Sosa's attorney and
the circunstances were not such as would justify deposition of

opposi ng counsel. See, e.g., Shelton v. Anmerican Mtors Corp.,
805 F.2d 1323, 1327-28 (8th Cir. 1986) (discussing the concerns
rai sed when opposing counsel is deposed and the Ilimted
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i ssue was further muddi ed when, in April 1999, the plaintiffs

filed a notion requesting the “wthdrawal at this time of

consi deration of the issue who is responsi ble for the paynent of
punitive damages” (enphasis added), suggesting that they
reserved the right to revisit the issue. The district court
approved the request by margin order, w thout explanation.
Under st andably  confused, the defendants al nost
imedi ately filed a notion requesting “clarification” of the
status of the punitive danages i ssue. In their notion, the
def endants argued that, notw thstanding the perm ssive | anguage
of the plaintiffs' notion, the withdrawal should be treated as
concluding the district court's consideration of the plaintiffs’
request for punitive damages. This result was dictated, the
def endants contended, by the plaintiffs' failure to denonstrate
Humacao's liability wthin the original sixty-day w ndow
established by the court or to obtain an extension of tinme for
making their case. The district court responded with another
margin order, this one stating sinply: “The plaintiffs w thdrew
any claimto punitive damages by notion dated March 31, 1999,

granted by this Court by margin order dated April 18, 1999.”

circunmst ances under which such depositions are appropriately
allowed). The record does not suggest that the district court
relied on any other ground in granting the notion.
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The plaintiffs did not appeal or otherwi se respond to this
order.

More than nine nmonths later, in March 2000, the
plaintiffs noticed the deposition of Lopez-Gerena. |In addition
to Lopez-CGerena's testinony, the plaintiffs sought a variety of
docunments relating to the grant of defense and indemmification
benefits to Vega- Sosa. Lopez- Gerena nmoved for a protective
order, arguing that, because Humacao was immune from any
liability for punitive danages, and no other issues were
out st andi ng, the proposed di scovery woul d serve no purpose. The
plaintiffs opposed the notion, contending that the discovery
woul d show that Humacao had, in fact, waived any immunity it

m ght have had under City of Newport.

On April 3, 2000, the district court issued an order
granting Lopez-Gerena's notion wthout elaboration. On Apri
24, the plaintiffs moved for reconsideration of that order.
Four days later, the plaintiffs filed a notice of appeal wth
respect to the April 3rd order. On July 28, 2000, the district
court entered an order denying reconsideration acconpani ed by a
witten opinion. Inits opinion, the district court agreed with
Lopez-Gerena that, as a matter of law, the plaintiffs had no
right to recover the punitive damges from Humacao and,

therefore, that the discovery could serve no purpose. On
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Septenber 1, 2000, the plaintiffs filed a second notice of
appeal concerning the July 28th denial of reconsideration.
Utimtely, that second notice of appeal was disni ssed.

B. Pr oceedi ngs on Appeal

Oral argunment for this appeal took place on April 4,
2001. During the hearing, it becane clear that the plaintiffs’
contention that Humacao was |iable for punitive damges rested
heavily on the contents of a small nunber of docunents relating
to the Law 9 benefits provided to Vega- Sosa. These docunents --
which plaintiffs' counsel clainmed to have seen -- were all eged
to contain a clear waiver of Humacao's imunity. Def endant s’
counsel countered that they had reviewed the sanme docunents, and
had found no such waiver of inmunity.

Percei ving an opportunity to expedite the resolution
of an issue that had |ingered before the district court for
sone tinme, we directed the defendants to produce the requested
documents to both plaintiffs' counsel and this court within ten
days. We further directed that the plaintiffs to inform us,
once they had reviewed the docunments, whether they continued to
mai ntain that Humacao had waived its imrunity. We retained

jurisdiction over the matter pendi ng conpliance with our order.
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The docunents havi ng been produced, and the plaintiffs
continuing to assert that they denpnstrate a wai ver of Humacao's
i mmunity, we now consider the plaintiffs' appeal.

1.

Al t hough t he di scovery i ssue before us i s quite narrow,
the context in which it arises is conplicated and touches upon
a number of difficult and unresol ved questions of |law. Few of
t hese questions receive nmore than cursory treatnment in the
parties' briefs, and we do not consider them ripe for our
attention. However, in the interest of providing guidance to
the district court on remand, we include sone discussion of
t hese issues where we find it appropriate.

A. Juri sdiction

Before reaching the nerits, we address an argunment
of fered by Lopez-Gerena as a challenge to our jurisdiction over
the subject matter of +this appeal. Al t hough confusingly
presented, the thrust of Lopez-Gerena's contention is that the
plaintiffs lost their right to have this Court review the
punitive damages issue, in any form by failing to respond to
the district court's ruling on the defendants' notion for
“clarification.” Lopez-Gerena asserts that the district court's
May 1999 order, stating that the plaintiffs had w thdrawn *any

claim of punitive danmges,” constituted a conclusive
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determ nation by the district court that its consideration of
the punitive damages i ssue was at an end. When the plaintiffs
did not appeal the order within the thirty days all owed by Fed.
R App. P. 4(a)(1)(A), Lopez-Cerena argues, the order “becane
final”, and that “deprived this Court of jurisdiction on any
matter related to the Municipality's liability for paynment of
punitive damages.”

Lopez-Gerena's argunment is without nmerit. To begin
with, the record does not support Lopez-Gerena' s prem se that
the district court's ruling on the notion for clarification was
meant to, or effectively did, signal an end to the court's
consideration of the punitive damages i ssue. It is true that
t he ambi guous | anguage of the margin order could be read as a
statement that the court considered the issue to have been
per manently wi t hdrawn. However, the district court's subsequent
actions belie such an interpretation. If the court understood
its “clarification” ruling to have finally disposed of the
punitive damges issue, we think it only logical that the
protective order would have been granted on that basis. Yet the
court's witten opinion offers a different explanation
grounding the protective order in Humacao's supposed imunity
from punitive damages liability -- a “nmerits” issue that, by

Lopez- Gerena' s reasoning, was no |onger even before the court.
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Lopez- Gerena has advanced no conpelling reason why we should
accord the district court's earlier order a preclusive effect
that the district court itself did not observe or even
acknow edge, and we decline to do so.

Furthernmore, even if the district court's grant of a
protective order had been prem sed on its earlier, unappeal ed
determination that the punitive danages issue had been

wi t hdrawn, we still would have jurisdiction over this appeal of

the protective order and | ater denial of reconsideration.? The
def endants do not dispute that the notice of appeal was tinely
filed with respect to these orders. W also think it evident
that these orders were, under the circunmstances, “fina
decisions” of the district <court and thus wthin the

jurisdictional grant conferred by 28 U S.C. § 1291.'' As a

0l'f the district court had clearly indicated that the
protective order was granted because the punitive danmages issue
was no | onger before the court, we m ght well have declined on
grounds of forfeiture to address whether the plaintiffs are owed
punitive danages. However, we would not have | acked
jurisdiction over the appeal.

HAl't hough the precise i ssue has not been considered by this
court, other jurisdictions are in agreenent that, when a
district court blocks discovery sought to facilitate execution

of a prior judgnment, its ruling should be treated as final and
appeal abl e, because there is no |ater proceeding from which an
appeal could be taken. E.g., Cent. States, Southeast &

Sout hwest Areas Pension Fund v. Express Freight Lines, Inc., 971
F.2d 5, 6 (7th Cir. 1992); WIlkinson v. FEBI, 922 F.2d 555, 558
(9th Cir. 1991); Rouse Constr. Int'l v. Rouse Constr. Corp., 680
F.2d 743, 745-46 (11th Cir. 1982). Decisions of this court are
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result, our jurisdiction over the subject matter of this appeal
stands on solid ground, and we proceed to its nerits.

B. Protective Order in Favor of Lopez-Gerena

OQur precedent makes clear that the plaintiffs face a
heavy burden in seeking to overturn the district court's
protective order. Under the abuse of discretion standard
applied in discovery matters, we nmay reverse a district court
“only upon a clear show ng of manifest injustice, that is, where

the |l ower court's discovery order was plainly wong and resul ted

in substantial prejudice to the aggrieved party.” Aneristar Jet

Charter, Inc. v. Signal Conposites, Inc., 244 F.3d 189, 192 (1st

Cir. 2001) (quoting Mack v. Great Atl. & Pac. Tea Co., 871 F.2d

179, 186 (1st Cir. 1989)). However, it is also well-established
t hat an order denying or limting di scovery may not be upheld if
it rests on an incorrect |egal standard or a m sapplication of
the law to the relevant facts. See Reed v. Baxter, 134 F.3d
351, 358 (6th Cir. 1998) (vacating a protective order prem sed
on a mstaken application of the |aw of attorney-client
privilege); Springer v. Seaman, 821 F.2d 871, 882-83 (1st Cir.

1987) (vacating an order denying discovery based upon an

in accord with this reasoning. Cf. Sheehan v. Doyle, 513 F.2d
895, 898 (1st Cir. 1975) (holding discovery order to be fina
and appeal abl e under 28 U.S.C. 8§ 1291 where the discovery was
ancillary to proceedings in another jurisdiction and nothing
el se was before the district court).
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i ncorrect conclusion regarding the relevance of the information

sought); Trevino v. Celanese Corp., 701 F.2d 397, 406 (5th Cir.

1983) (vacating a protective order limting discovery where
district court gave no explanation for its actions and appeal s
court could find no sound reason for granting the protective

order);!? see also Pye v. NLRB, 238 F.3d 69, 73 (1st Cir. 2001)

(“A court abuses its discretion if it applies an inproper |egal
standard or erroneously applies the lawto particular facts.”).
Finding the district court's protective order in favor of Lopez-
Gerena to be unsupportable on the grounds given, and discerning
no alternative ground adequate to sustain it, we concl ude that
vacatur of the protective order is required.

1. District Court's Justification

In its witten opinion, the district court found a
protective order in favor of Lopez-Gerena to be justified
because, as a matter of |aw, Humacao cannot be liable for the

punitive damages judgnent. The district court’s reasoning

12Cases vacating protective orders on this ground have not
al ways separately analyzed the question of prejudice, see Reed,
134 F.3d at 358; Springer, 821 F.2d at 882-83, perhaps because
the prejudice resulting from the wunjustified grant of a

protective order will usually be obvious. W think it beyond
reasonabl e dispute that denial of the discovery sought by
plaintiffs in this case would be prejudicial, as one of

plaintiffs’ chief arguments for waiver of Humacao's immunity
rests on the alleged contents of the docunments requested.
Deni al of the discovery would effectively doomthis argunent.
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appears to rest on two grounds: first, that recovery is barred
by the Commonweal th of Puerto Rico's sovereign inmmunity, and,
second, that recovery of punitive damages is prohibited by the
scope of Law 9. We address these issues in turn.

The district court's discussion of sovereign inmunity
focuses entirely on | anguage in Law 9 stating that the statute
is not to be construed as a waiver of the Commonwealth’s
sovereign immunity--that is, the imunity afforded it under the

El event h Anendnent . See Otiz-Feliciano v. Tol edo-Davila, 175

F.3d 37, 39 (“[T]he Comonwealth is protected by the Eleventh
Amendnent to the sanme extent as any state. . . .”) (citing

Metcalf & Eddy, Inc. v. P.R__Agueduct & Sewer Auth., 991 F.2d

935, 939 n.3 (1st Cir. 1993)). Nothing in the district court's
opi nion explains why it believed the Commonwealth's Eleventh
Amendnent immunity was inplicated by this case, and we see no
reason why it would be. The Commonwealth is not a naned
defendant in this action. Nor is there any indication that the
Commonweal th woul d be call ed upon to pay the damages plaintiffs
seek. Al t hough, in many applications, Law 9 requires the
Commonweal th to pay the judgnment of an indemified official, see
P.R. Laws Ann. tit. 32, 8 3092 (stating that, in general, “[t]he
Secretary of the Treasury shall pay the judgnents, costs and

attorney's fees inposed on the defendants from the avail able
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funds in the Treasury of Puerto Rico”), the provisions of the
statute relating to indemification of mayors and ex-mayors
indicate that judgments in these cases are paid by the
muni ci palities thenselves, see id. (explaining that, when Law 9
benefits are provided to mayors and ex-mayors, the resulting
“judgnments, costs and attorney's fees . . . shall be defrayed

fromavailable funds in the corresponding . . . nunicipality”).?®

| ndeed, it appears undi sputed that the portions of the
judgnment in this case that have been paid -- the conpensatory
danages and attorneys' fees -- were paid by Humacao. |In |ight
of these facts, this case is clearly distinguishable fromthose
in which we have found the Eleventh Anmendnment to present a bar

to recovery under Law 9. See Otiz-Feliciano 175 F.3d at 40-41

(affirmng a district court's denial, on Eleventh Amendnent
grounds, of plaintiffs' request for an order directing the
Commonweal th to accord Law 9 benefits to the defendants and pay

the judgnent); Fernandez v. Chardon, 681 F.2d 42, 59-60 (1st

Cir. 1982), aff'd sub nom Chardon v. Funmero Soto, 459 U. S. 987

(1982) (hol ding that the El eventh Amendnent precluded a district

BAs noted above, the statute does provide for the
Commonweal th to assune initial responsibility for a judgnent
that a nunicipality cannot afford to pay. 1d. However, there
has been no suggestion that this is the case here.
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court fromissuing an order requiring the Conmmonwealth to pay a
damages award entered against officials of the Puerto Rico
Depart nment of Education).

In addition, the district court's analysis appears to
rest on the assunption that the plaintiffs only have a judgnent
agai nst Vega-Sosa in his personal capacity, and thus may only
reach Humacao through Law 9. We find nothing in the record
before us to support this assunption and think that it my well
be incorrect.* This is significant because, if there is a
j udgnment agai nst Vega-Sosa in his official capacity, it runs

agai nst Humacao itself, and the Commonwealth's inmmunity is

4There is no doubt that the plaintiffs’ sued Vega- Sosa and

Ferrer in both their personal and official capacities. |Indeed,
t he def endants specifically sought to have the official capacity
suit dismssed in their nmotion for sumary judgnent -- a notion
which was denied by the district court. It also appears

undi sputed that the plaintiffs submtted the proof necessary to
establish Humacao’s liability under 8 1983. As this Court has
previously stated, under Puerto Rico | aw, the actions of a mayor
“constitute[] the official policy of the nunicipality,” Cordero
v. Jesus- Mendez, 867 F.2d 1, 7 (1st Cir. 1989), and, therefore,

a Puerto Rico nunicipality is “liable as a matter of |law for an
unconstitutional discharge of its nunicipal enployees by the
Mayor,” id. at 8. We find nothing in the record to suggest that

the plaintiffs abandoned their official capacity clains.

Vega- Sosa' s counsel appears to argue at one point that the
official capacity judgment against Vega-Sosa effectively
di sappeared when Vega-Sosa ceased being myor. This is
nonsensi cal . The judgnent was, at all tines, a judgnent agai nst
Humacao. Andi no-Pastrana, 215 F.3d at 180. As Fed. R Civ. P
25(d) (1) makes clear, the substitution of a public official by
his or her successor in an official capacity suit does not
affect the underlying action.
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irrelevant with respect to that judgment. See Monell v. Dep't

of Soc. Servs., 436 U S. 658, 690 n. 54 (1978) (noting that

state sovereign immunity is no bar to nmunicipal liability under
§ 1983).

The district court’s reliance on Law 9 as a basis for
the protective order is also inapposite. To begin with, we
guestion whether the issue of Law 9's scope was open to the
district court to interpret, in light of this court's precedent

on the subject. In Gonzal ez-Torres v. Tol edo, 586 F.2d 858 (1st

Cr. 1978), we specifically ~considered the scope of
i ndemni fication available under Puerto Rico law, in order to
determ ne whether an individual capacity defendant, once
afforded Law 9 benefits, retained an interest in the judgment

sufficient to maintain an appeal. See id. at 859. The
def endant in question had been the target of a § 1983 suit and
had a damages judgnent -- including a significant punitive
danages conponent -- entered against him Id. The
Commonweal t h, acting pursuant to Law 9, noved to indemify him
agai nst the judgnent, but the defendant nonethel ess sought to
appeal the verdict. Id. In connection with this issue, the
Secretary of Justice of Puerto Rico filed a certification with
this court stating that the Commonwealth had assumed “full

paynment of any judgment that m ght be entered.” 1d. (enphasis
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added). Thereafter, this Court held that the superintendent was
“under no personal obligation as a result of the judgnent,” and
thus not a real party in interest, id. at 859-60 -- necessarily
implying that the Commonweal th had assunmed paynment of all the
damages, including the punitive danmages.

Furthernore, even if the i ssue was properly considered
by the district court, the conclusion the court reaches could
not be supported on the grounds given. 1In reasoning that Law 9
must be interpreted to preclude indemification of punitive
damages, the court relied not on the | anguage of Law 9 itself, 16
but on two wunrelated statutory provisions describing the

recovery available in suits brought against the Comopnweal th or

its municipalities under various Puerto Rico causes of action.?’

8The | anguage of the statute is inclusive, stating that the
benefits available to a covered official include “paynment of any
judgnment that may be entered against his person.” P.R Laws
Ann. tit. 32, § 3085 (enphasis added). At | east one
jurisdiction has interpreted simlarly nonspecific | anguage to
require indemification of punitive damages judgnents. See Bell
v. City of M| waukee, 746 F.2d 1205, 1271-72 (7th Cir. 1984)
(holding that Wsconsin indemification statute requiring
muni ci pality to pay “the judgment” resulting froma suit agai nst
its officials extended to punitive damages judgnments).

"The first provision relates to the damages recoverable in
civil rights suits brought agai nst the Commonweal th; it includes
t he statement that “[a] judgnent agai nst the Commonweal th shal l
in no case include . . . punitive damages.” See P.R Laws Ann.
tit. 32, 8§ 3083. The second concerns the damages available to
plaintiffs suing nmunicipalities for negligent damage to their
persons or property; it includes the statenment that “[]]udgment
entered against any nmunicipality in accordance with . . . this
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The district court offers no explanation as to why the scope of
liability described in these statutes should influence our
understanding of Law 9's indemification provisions,'® and we
find its approach to interpreting the statute unconvincing.

Finally, we reiterate that the district court's
reasoning ignores the plaintiffs' claim that they have a
judgment directly against Humacao deriving from the official
capacity suit. Because Law 9 is only inplicated where there is
a personal capacity judgnent against an official, the district
court's second rationale would be no bar to recovery against
Humacao on an official capacity judgment.

2. City of Newport

Al t hough we find that the district court failed to
articulate a valid basis for its conclusion that Humacao coul d
not be liable for the punitive damages judgnent, we nmay stil
uphol d the protective order if the court's decision to grant it
can be justified on another ground having record support. E.qg.,

Hodgens v. Gen. Dynamcs Corp., 144 F.3d 151, 172 (1st Cir.

title shall in no case . . . award punitive damages.” P.R Laws
Ann. tit. 21, § 4703.

¥l ndeed, it seems to us that Puerto Rico's legislature
m ght well choose not to authorize recovery of punitive damages
in suits against itself or its municipalities in certain classes
of cases, while still considering it desirable to indemify its
of ficials against such judgnments.
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1998). On appeal, the defendants press the argunment, offered in
their motion for a protective order but not reached by the
district court, that the court's decision may be justified as an
application of the principles outlined by the Supreme Court in

City of Newport. We now turn to this contenti on.

In City of Newport, the Court held that, as a general

rule, municipalities are i mune frompunitive damages judgnments
when sued under § 1983. 453 U.S. at 271. In reaching this
result, the Court enployed a framework it has used on a nunber
of occasions to determ ne whether inmunities avail able at comon
| aw shoul d be all owed as affirmati ve defenses in 8 1983 acti ons.
Id. at 258 & n. 18 (discussing Court's approach to incorporating
conmmon-law i mmunities and citing cases). Under this approach

the Court considered, first, whether incorporation of the
i nmunity was consistent with the history of § 1983, and, second,
whet her the policies served by the imunity were conpatible
with the purposes of § 1983. Ild. The Court concluded that
i ncorporation of the common |aw immunity from punitive damages
was justified under both prongs of the analysis. After an
extensive review of contenporary cases and the available
| egislative history, the Court found that nunicipal immunity
from punitive damges “was not open to serious question” when

the statute was enacted, id. at 259, and that there was “no

-23-



evi dence that Congress intended to disturb the settled common-
law immunity,” id. at 266. In addition, the Court concluded
that such imunity was not inconsistent with the purposes of 8§

1983, reasoning that the inposition of punitive damages awards

was likely to provide a windfall to plaintiffs -- at taxpayers'
expense -- without significantly advancing the conpensation or
deterrence ainms of the statute. 1d. at 266-271

It is undisputed that Humacao is a “nunicipality” that
woul d, as an initial matter, be entitled to the imunity defense

recogni zed by City of Newport. The question for us, then, is

whet her the defendants are correct that, as a matter of | aw, the

plaintiffs cannot show a waiver of Humacao's City of Newport

i mmunity, and, therefore, cannot establish Hunacao's liability
for the punitive damages. This question cannot be answered with
certainty on the present record. However, we find that the
plaintiffs have articulated plausible grounds supporting a
possi bl e waiver of immunity, and therefore conclude that the
district court's order cannot be justified on the basis of Gty

of Newport. ™

YFor purposes of this analysis, we rely on the information
available at the time the appeal was initially argued before
this court. Al t hough additional docunentary evidence was
produced in response to this court's order, consideration of
this information in resolving the present appeal is problenmatic
because the plaintiffs supplemented their briefing to take
account of the docunents -- wthout seeking our approval to do
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The plaintiffs' principal contention, both below and
on appeal, is that certain docunents relating to the extension
of Law 9 benefits to Vega-Sosa and Vega- Sosa's acceptance of
t hose benefits operate as a wai ver of Humacao's imunity. The
plaintiffs provide limted detail concerning the contents of
t hese docunents; however, they suggest that, anong ot her things,
the requested discovery will reveal one or nore resolutions of
Humacao' s muni ci pal council indicating a consent to pay the full
judgment, including punitive danmages. In response, the
def endants offer a variety of argunents that, in their view,
establish that the plaintiffs cannot succeed in proving waiver,
no matter what the docunents may say. We need consider only two
of these argunents.?® The first focuses on whet her Vega- Sosa had
authority to wai ve Humacao's immunity; the second chall enges the
plaintiffs' ability to nmake any wai ver argunent at this point in
the proceedings, given the plaintiffs' failure to do so at

trial.

so -- while the defendants did not.

20The defendants' remaining argunents rest on prem ses
already rejected by this court, including the assunption that
the plaintiffs' judgment runs only against Vega-Sosa in his
personal capacity; the assunption that paynment of the judgnment
necessarily inplicates the Commonwealth's Eleventh Amendnent
immunity; and the conclusion that Law 9 nust be interpreted to
prohi bit indemification of punitive danages judgnents.
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The defendants' first argunment is easily rejected.
Al t hough the plaintiffs do inply in their briefs that Vega-Sosa
may be responsible for waiving Humacao's immunity, this is not
their only theory for waiver. See PI. Br. p. 16 (alleging the
exi stence of a resolution “by which[,] in accepting |egal
representation by the Justice Departnment [pursuant to Law 9,]

the municipality accepted also to pay any judgnment entered in

the case”) (enphasis added). The defendants do not appear to

di spute that Humacao's nunici pal | egislature could have executed

a waiver of its City of Newport immunity, and precedent supports

the view that such a waiver is possible. See, e.g., ONeill v.

Krzem nski, 839 F.2d 9, 13 (3d Cir. 1988) (holding that

muni ci pality's i ndemmi fi cation agr eement with def endant

constituted a waiver of its City of Newport inmunity); Cornwell

v. City of Riverside, 896 F.2d 398, 399-400 (9th Cir. 1990)

(holding that City of Newport did not bar nunicipality from

deciding to pay a punitive damages judgnment for an official

pursuant to a state statute that allowed, but did not require,

muni ci palities to pay such danages); see also Bell, 746 F.2d at
1271-72 (holding that state indemification statute waived
municipality's immunity from punitive damages with respect to

i ndemmi fied judgnments). As a result, the defendants' argunent,
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even if correct, would not preclude the possibility that the
plaintiffs m ght prove a waiver of imunity.

The defendants' second contention fares no better, at
| east on the present record. In arguing that the plaintiffs
were required to make their waiver-of-immunity argunents at
trial, the defendants take it as a given that the immunity
defense itself was properly raised bel ow. This is far from
clear. OQur review of the record indicates that the defendants
made only one bare, unexpl ained reference to nonliability for
punitive damages in their answer,?! and never said anything el se
that could be construed as raising the issue until long after
the judgnment becanme final. Furthernore, the |anguage that
appeared in the answer failed to nmention either the word

“immunity” or the City of Newport case, nor did it attenpt to

di stingui sh between the personal capacity suit and the offici al
capacity suit. As a result, it was perhaps nost logically read
not as invoking any immunity, but as rejecting the plaintiffs’
contention that the actions conplained of could justify a

punitive danages award.

2'Thi s reference appears as part of the Eighth Affirmative
Def ense, which reads (enphasi s added):

In the hypothesis that plaintiffs are entitled to any
relief, which appearing defendants deny, plaintiffs
are not entitled to recover under 42 U.S. C. 1983 nor
are they entitled to punitive danages.
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Under the circunstances, we are skeptical that such a
brief, anbiguous reference was sufficient to place the issue
before the court, or to trigger any duty on the part of the

plaintiffs to respond. See Violette v. Smth & Nephew Dyonics,

Inc., 62 F.3d 8, 11 (1st Cir. 1995) (holding that defendants’
mere nmention of affirmative defense of preenption in answer,
never devel oped or pressed before the court, was insufficient to
meet requirenment that party nust “actually present a claim or

defense to the district court before arguing the matter on

appeal ”); WIlliams v. Ashland Eng'g Co., 45 F.3d 588, 592 (1st
Cir. 1995) (discussing the standard to be applied when
determning if an affirmative defense is preserved by non-
specific | anguage in an answer and noting that a defendant “who
asserts [an affirmative defense] in a largely uninformative

way[] acts at his peril”); see also Sales v. Gant, 224 F.3d

293, 296 (4th Cir. 2000), cert. denied, UsS __, 121 S Ct.

1959 (2001) (holding that the inclusion of a “single, cursory
sentence” on the defense of qualified inmunity in the answer was
insufficient to preserve the defense where it was never
menti oned agai n and def endants sought to raise it for the first
time on remand from an earlier appeal). If it was not, the
plaintiffs have at |east a plausible argunent that it is the

def endants, not they, whose argunents are barred on procedural
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grounds. See Barnett v. Housing Auth. of Atlanta, 707 F.2d

1571, 1580 (11th Cir. 1983) (finding City of Newport defense to

be waived by defendants' failure, at trial, to challenge jury

instruction regarding punitive damages); Black v. Stephens, 662

F.2d 181, 184 n.1 (3d Cir. 1981) (sanme).?
In view of the foregoing, we conclude that, on the
present record, the district court could not have found that

Humacao's City of Newport immunity was nonwaivabl e. Wi | e

plaintiffs' assertions regarding alleged waivers of inmunity

wer e sonewhat non-specific,?® they included allegations that, if

22\\e acknowl edge the conclusion of at |east one court that
failure to raise City of Newport inmunity at trial wll not
prevent a defendant from doing so on appeal. Wilianms v.
Butler, 746 F.2d 431, 444 (8th Cir. 1984), vacated on other
grounds sub nom City of Little Rock v. Wllianms, 475 U.S. 1105
(1986) (affirm ng district court's decision to strike punitive
damages award despite failure of defendant to object to the
puni tive danmages instruction at trial, and stating that it would
have been reversible error if the award had been allowed).
However, even acceptance of this view would not excuse the
seem ng failure of the defendants in the present case to raise
the issue until after the judgment becane final. If this
occurred, the defendants would also have to denonstrate that
they are entitled to relief fromthe judgnment under Fed. R Civ.
P. 60(b). See Allnerica Fin. Life Ins. & Annuity Co. V.
Llewellyn, 139 F.3d 664, 665 (9th Cir. 1998) (holding that
district court could not consider waiver defense not raised
until after judgnment becane final without first granting relief
fromthe judgnment pursuant to Fed. R Civ. P. 60(b)); see also
id. at 666 (concluding that attorney's unexplained failure to
timely raise the defense did not justify granting relief from
t he judgnent).

2Z0f course, the lack of details in the plaintiffs'
all egations is hardly surprising, given that the docunments on
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true, could constitute waivers of immunity under relevant
precedent . As a result, the district court's grant of the
protective order cannot be justified on this basis.

M.

Because we find that the district court's protective
order rests on no legally supportable ground, we vacate the
order and remand the matter for further proceedi ngs consistent
with this opinion. On remand, we anticipate that the plaintiffs
will be allowed to conplete any remaining discovery sought in
t he deposition notice issued to Lopez-Gerena. W |eave it to
the district court to determ ne what other proceedi ngs nay be
necessary to resolve whether Humacao is Iliable for the
plaintiffs' punitive damages judgnent.

Vacat ed and remanded. Costs to appell ants.

which the argunents were premsed were not then in the
plaintiffs' possession.
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